
190

foreign investors to invest freely. Additionally, in 1990, Turkey accepted 
the Articles of Agreement of the International Monetary Fund’s (IMF), 
especially Article VIII, which prohibited restrictions on current payments 
and discriminatory currency practices, provided for the convertibility of 
foreign-held balances and thus allowed both residents and non-residents 
to conduct foreign exchange operations in Turkey and abroad, permitting 
commercial banks to engage freely in foreign exchange transactions. 
Finally, the interest rate ceiling on deposits was also removed in 1991.268 

The screening, or analytical examination of the acquis communautaire, 
has started in 2005 and was carried out jointly by the Commission and 
Turkey. The European Commission’s Turkey Reports show that the Turkish 
regime on the free movement of capital is to a certain degree aligned 
with the EU regulations. However, some restrictions still remain. 

The European Commission, in its Turkey 2019 Report, repeated main 
conclusions already made in previous reports (see, for example, 2015, 
2016 and subsequent reports). According to the 2019 Report, Turkey is 
still moderately prepared in the area of free movement of capital. On the 
other hand, Turkey has already reached a good standard in the payment 
systems. In the EU, capital and investments must be able to move without 
restriction and there are common rules for cross-border payments. Banks 
and other economic operators apply certain rules to support the fight 
against money laundering and terrorist financing. However, as the 2019 
Report states overall, there has been backsliding in this area. Confronted 
with large capital outflows linked to the currency crisis of August 2018, 
the authorities imposed restrictions on capital outflows and foreign 
exchange-denominated transactions. Legislation on the real estate 
acquisition is not aligned with the acquis. There has been some progress 
in the fight against money laundering and the financing of terrorism 
during the reporting period.  In addition to addressing the shortcomings 
set out below, Turkey should pay particular attention in the coming year 
to: drafting and adopting an action plan to lift restrictions and increase 
transparency on real estate acquisition by foreigners; further aligning 
with the acquis by strengthening measures to prevent the misuse of its 
financial system for the purposes of money laundering and the financing 
of terrorism. 

268  See: Rafi Karagöl, Free Movement of Capital in the Context of Turkey’s EU Candidature. Ankara Bar Review 2008, 
especially p. 70 and seq. See also:  Witkowska, Janina. Capital Movements Between The European Union And 
Turkey Within The Integration Processes. - Comparative Economic Research, Volume 17, Number 3, 2014.
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On capital movements and payments, Turkey’s legislation on real estate 
acquisition by foreigners remains opaque and does not apply to all 
EU nationals in a non-discriminatory way. Turkey needs to adopt and 
implement an action plan to further liberalise the purchase of real estate 
by foreigners, bringing its laws in line with the acquis. Turkey has eased 
the conditions for granting Turkish citizenship to foreign investors, who 
are investing in capital or buying a real estate, by lowering the quantitative 
criteria (see further down below). Restrictions on foreign ownership 
remain in place in sectors such as radio and TV broadcasting, transport, 
education and the electricity market. In the wake of the August 2018  
currency crisis, the authorities imposed numerous restrictions on capital 
movements for residents and nonbanking corporations in particular for 
transactions denominated in foreign currencies (such as banning the 
use of foreign currencies in high value transactions (car lease and real 
estate) and forcing transfers of foreign currency proceeds into domestic 
currency). Turkey has reached a good standard in payment systems. The 
central bank and the banking regulatory and supervision agency are the 
two authorities that can grant licences for payment system operators.269 

It is without doubt that the remaining barriers to capital movements 
between Turkey and the EU shall be removed for the purposes of the 
well-functioning of the association.  Liberalization, as far as possible, 
must be extended to all transactions. At the same time, such remaining 
restrictions could not be regarded as essential obstacles for the 
movements of capital and payments between Turkey and the EU Member 
States. In addition, we should take into consideration the fact that the 
capital movements to and from third countries seems to be less liberalized 
than intra-Community movements and, therefore, the freedom of capital 
movements is far from absolute.270  As it was argued before, the Turkish 
regime on the free movement of capital was already liberalised and is to 
a large degree aligned with the main rules of the acquis in this area.

The current status of the legal development of free movement of capital 
between Turkey and the EU does not create, as it seems, major obstacles 
for movement of capital and payments between the parties. On the EU 
side, the basic rules of Article 63 (ex Article 56 TEC) prohibit all restrictions 
on capital and payments “between Member States and third countries”. 
On the Turkish side, foreign capital residents of all Member States shall 

269   See: Turkey 2019 Report, pp. 65-66.
270   See: Karagol, op.cit., p.81.



192

be entitled to all the advantages, in particular as regards currency and 
taxation, which Turkey accords to any other Member State or to a third 
country. As for freedom of movement of capital, it is of great importance 
for foreign investments in Turkey and development of its economic ties 
with the EU Member States, especially with the big EU economies such as 
Germany, UK, The Netherlands.  

The free trade agreements with third countries concluded by the EU 
typically consist of the following provisions:

(1)  a provision to ensure that payment operations remain unrestricted;

(2) a provision ensuring that transactions related to direct investment 
made in accordance with the host country or in accordance with the 
provisions of the respective agreement remain free of restrictions;

(3) a clause allowing for time-limited safeguard measures in case of serious 
difficulties for the operation of monetary and exchange rate policy; and

(4) in some cases, there is a standstill clause.

In this context, it is interesting to note that the EU-Canada CETA, the most 
advanced free trade agreement ever concluded by the European Union 
comprising free movement of goods, services, public procurement, etc., 
does not include any special provision concerning free movement of 
capital. In CETA, free movement of capital is dealt with only in two areas: 
transfer of capital and payments for the purposes of investments (Article 
8.13) and free supply of financial services (Article 13.7). It could mean that 
the drafters of CETA did not see serious obstacles for liberalization of trade 
relations in the absence of express treaty provisions on free movement 
of capital between the parties. The same logic could be applicable to 
EU-Turkey association.

The EEA Agreement is going further providing with the rules on free 
movement of capital and payment similar to those of the TFEU.271 

271   See, in particular its Articles 40 and 41:
Article 40 : Within the framework of the provisions of this Agreement, there shall be no restrictions between the 
Contracting Parties on the movement of capital belonging to persons resident in EC Member States or EFTA States 
and no discrimination based on the nationality or on the place of residence of the parties or on the place where 
such capital is invested. Annex XII contains the provisions necessary to implement this Article.
Article 41: Current payments connected with the movement of goods, persons, services or capital between 
Contracting Parties within the framework of the provisions of this Agreement shall be free of all restrictions.
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According to the well established case-law of the Court of Justice “the rules 
... prohibiting restrictions on the movement of capital and discrimination 
are identical, so far as concerns relations between the States party to 
the EEA Agreement, irrespective of whether they are members of the 
European Union or members of EFTA, to the rules under EU law regarding 
relations between the Member States” 272.

In comparison, the EFTA Agreement provides for free movement of capital 
for the purposes of establishment, i.e. movement  of  capital  relating  to  
the  establishment  in  another  Member State’s territory of a company or 
firm of that Member State (Article 28).273 

In conclusion, capital movement is one of the easiest topics to be adopted 
during the process of harmonization.274 Taking into consideration 
remaining barriers for capital movement in the Turkish legislation, it seems 
Turkey does not need to make any significant concession for the purposes 
of full implementation of free movement of capital as one of the main 
freedoms of internal market. From the point of view of the functioning 
and development of the EU-Turkey relations, the full liberalization of 
free movement of capital is a question of future updating of the Ankara 
Agreement rather than a current problem of the association law.

Taxation questions may fall within the scope of the freedom of 
establishment or of the free movement of capital, therefore, as far as 
establishment is concerned, within the scope of Article 41 (1) of the 
Ankara Agreement and Articles 49 TFEU (freedom of establishment) and 
63 TFEU (free movement of goods). According to the body of settled 
case-law of the Court which may be applied in this case, “the tax treatment 
of dividends may fall within Article 49 TFEU on freedom of establishment 

272   See the Opinion of the Advocate General Wathelet of 27 January 2016 in Case  C-464/14, SECIL (EU:C:2016:52), 
paragraph 37. 
273  ARTICLE  28 
1. Within the framework of this Chapter, there shall be no restrictions between the Member  States  on  the  
movement  of  capital  relating  to  the  establishment  in  another  Member State’s territory of a company or firm 
of that Member State.
2. The  movement  of  capital  not  relating  to  establishment  between  the  Member  States  shall  be  ensured  in  
accordance  with  the  international  agreements  to  which  they  are parties.
3. The Member States agree to review the present provision within two years after the  entry  into  force  of  the  
Agreement  amending  the  Convention  establishing  the  European Free Trade Association of 21 June 2001 in 
order to broaden the scope of, and ultimately eliminate the remaining restrictions to, the movement of capital.
274  Karagol, op.cit., p. 85.
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and Article 63 TFEU on the free movement of capital.” 275 In addition, 
taxation of goods may fall within the rules of free movement of goods 
and the Customs Union. 

As regards the justification based on the effectiveness of fiscal supervision 
in the context of capital movements between Member States and third 
States, according to the case-law of the Court, that justification “can only 
be accepted where the legislation of a Member State makes entitlement 
to a tax advantage dependent on the satisfaction of conditions in 
compliance with which can be verified only by obtaining information 
from the competent authorities of a non-Member State and where, 
because that non-Member State is not bound under an agreement to 
provide information, it proves impossible to obtain that information from 
it”.276 

With regard to tax advantages including tax deduction with third 
associated countries, the Judgment of the Court of Justice of 24 November 
2016 in Case C-464/14, SECIL, presents an important step which should 
be equally applicable in the EU-Turkey relations. The case concerned the 
refusal to grant by Portuguese tax authorities a full or partial deduction 
from the beneficiary company’s taxable amount of the dividends received 
by a parent company SECIL established in Portugal which receives 
dividends from majority-owned companies whose seats were in Tunisia 
and Lebanon respectively.277  This is a case of interpretation of Articles 
63 to 65 TFEU and the Euro-Mediterranean Agreements concluded with 
Tunisia and Lebanon. The Euro-Mediterranean Agreements are similar 
with Ankara Agreement as far as the principles prohibiting restrictions 
on the movement of capital and discrimination are concerned. Besides, 
it was a case where Tunisia has concluded with Portugal the Double 
Taxation Convention as would be the same in an eventual analogous 
case concerning Turkey and Portugal, since Turkey has double taxation 
avoidance conventions with all Member States of the EU including 

275  See the Opinion of the Advocate General Wathelet of 27 January 2016 in Case  C-464/14, SECIL (EU:C:2016:52), 
paragraph  and  Judgment in Test Claimants in the FII Group Litigation (C‑35/11, EU:C:2012:707, paragraphs 59-62 
and the case-law quoted in the Opinion: judgments in Test Claimants in the FII Group Litigation (C‑446/04, EU:
C:2006:774, paragraph 36); Haribo Lakritzen Hans Riegel and Österreichische Salinen (C‑436/08 and C437/08, EU:
C:2011:61, paragraph 33); and Accor (C‑310/09, EU:C:2011:581, paragraph 30).   
276   See the Opinion of the Advocate General in SECIL case, paragraph 130.
277 Judgment of the Court of Justice of 24 November 2016 in Case C-464/14, SECIL (ECLI:EU:C:2016:896).



195

Portugal.278  Therefore, the situation, as it would be with Portugal, is just 
the same: if a resident of a Contracting State, Turkey or Portugal, receives 
income which, in accordance with this Convention, may be taxed in the 
other Contracting State, the first mentioned State shall deduct from 
the income tax of that resident an amount equal to the income tax 
paid in that other State. However, the amount of the deduction cannot 
exceed that portion of the income tax calculated before the deduction, 
corresponding to income which may be taxed in the other State.279 

As far as Turkey could be concerned in a similar case of tax deduction, 
the Judgment in Case C-464/14, SECIL would mean that (1) where the 
authorities of the Member State in which the beneficiary company 
is resident can obtain information from the Republic of Turkey, the 
State in which the company paying the dividends is resident, and (2) 
such information therefore would allow tax authorities to verify that 
the condition relating to the tax liability is satisfied, (3) full or partial 
deduction from the taxable amount of the company receiving the 
dividends distributed should be granted. As a result (4), a member State 
concerned would not be entitled to rely, in this respect, on Article 64(1) 
TFEU providing a possibility to apply restrictions on free movement of 
capital with Turkey which probably existed on 31 December 1993 under 
its national or Union law.

It should be inter alia also noted that Turkey has concluded a series of 
treaties on the avoidance of double taxation with almost all Member 
States of the EU (except the Republic of Cyprus). As a result, residents 
of Turkey and the EU Member States may deduct from their income tax 
the liability of foreign taxes assessed on foreign income. However, as 
for Turkey itself, the deductions may not exceed the amount of the tax 
assessed on such income in Turkey. The Court of Justice of the EU has 
ruled that, in the absence of an EU-wide measure to eliminate double 

278  Turkey has concluded big number of treaties for the avoidance of double taxation with: Albania, Algeria, 
Australia, Azerbaijan, Austria, Bahrain, Bangladesh, Belarus, Belgium, Bosnia and Herzegovina, Bulgaria, Canada, 
China, Croatia, Czech Republic, Denmark, Egypt, Estonia, Ethiopia, Finland, France, Germany, Greece, Hungary, 
India, Indonesia, Iran, Israel, Italy, Japan, Jordan, Kazakhstan, Korea, Kuwait, Kyrgyzstan, Latvia, Lebanon, Lithuania, 
Luxembourg, Macedonia, Malaysia, Moldova, Mongolia, Montenegro, Morocco, the Netherlands, New Zealand, 
Northern Cyprus, Norway, Oman, Pakistan, Poland, Portugal, Qatar, Romania, Russia, Saudi Arabia, Serbia, South 
Africa, Singapore, Slovakia, Slovenia, Spain, Sudan, Syria, Sweden, Tajikistan, Thailand, Tunisia, Turkmenistan, 
Ukraine, the United Arab Emirates, the United Kingdom, the United States of America, Uzbekistan and Yemen. 
- https://www.companyformationturkey.com/double-tax-treaties-turkey. 
279 See, for example, the Convention Between The Republic Of Turkey And The Portuguese Republic For The 
Avoidance Of Double Taxation And The Prevention Of Fiscal Evasion With Respect To Taxes On Income concluded 
on 15 December 2006.
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taxation, EU countries retain the power to define by double taxation 
treaty, or unilaterally, the criteria for allocating their power of taxation 
between them, particularly with a view to eliminating double taxation. 
Furthermore, EU countries are not obliged under EU law or international 
law to conclude tax treaties with each other or third countries.
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